
 
Staff report 

 
DATE: June 5, 2018 

FILE: 3220-20/12740000 
TO: Chair and Directors 
 Electoral Areas Services Committee  
  
FROM: Russell Dyson 
 Chief Administrative Officer 
 
RE: Floodplain Covenant Modification Request 
 7861 MacArtney Drive – Shirkie & Au 

 That Part of District Lot 47, New Castle District, Lying to the South of the 
Centre Line of Coal Creek, Except that Part in the Right of Way of the 
Esquimalt and Nanaimo Railway Company as Registered under No. 5964F 
and Except Part in Plans 391R, VIP57345, VIP61292, VIP61649 and VIP61961, 
PID 009-670-301 

  

 
Purpose 
To consider a request to modify an historic floodplain restrictive covenant registered on a developed 
residential parcel by reducing the flood construction level (FCL) from 3.0 metres to 1.5 metres, in 
accordance with the floodplain bylaw. 
 
Recommendation from the Chief Administrative Officer: 
THAT the board approve the request to modify the restrictive covenant (EG126032) to reduce the 
flood construction level from 3.0 metres to 1.5 metres for the property described as That Part of 
District Lot 47, New Castle District, Lying to the South of the Centre Line of Coal Creek, Except 
that Part in the Right of Way of the Esquimalt and Nanaimo Railway Company as Registered under 
No. 5964F and Except Part in Plans 391R, VIP57345, VIP61292, VIP61649 and VIP61961, PID 
009-670-301 (7861 MacArtney Drive – Shirkie and Au); 
 
AND FINALLY THAT a Comox Valley Regional District officer be authorized to sign the 
modification instrument attached as Appendix B to the staff report dated June 5, 2018. 

 
Executive Summary 

 In June 2017, the applicant was issued a building permit to construct a single detached 
dwelling.  

 Although, the proposed dwelling meets the floodplain bylaw requirements of 15.0 metre 
setback from Wilfred (Coal) Creek, and 1.5 metre FCL, there is a Section 219 (formerly 
Section 215) Restrictive Covenant (Appendix A) registered against the land title of the 
subject property that sets a 30.0 metre floodplain setback and a minimum 3.0 metre FCL. 
Therefore, there is a need to either modify the covenant to reduce the FCL requirement or 
re-design the proposed dwelling. 

 The applicant, at their own risk, commenced construction with a 1.8 metre FCL, based on 
geotechnical assurance that flood risk was adequately addressed. 

 The applicant submitted a Geotechnical Report, which states that the dwelling as 
constructed is safe and suitable for use as a single detached dwelling with a chance of 
exceeding the constructed FCL being less than 1 in 200 years. In addition, the engineer 
provided a Technical Memo to confirm that their analysis is not affected by the Province of BC 
Flood Hazard Area Land Use Management Guidelines, Revised January 1, 2018. 

Supported by Russell Dyson 
Chief Administrative Officer 

 

R. Dyson 
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 Planning staff supports the modification request to reduce the FCL from 3.0 metres to 1.5 
metres, which is consistent with the current floodplain management bylaw. The 30.0 metre 
floodplain setback in the covenant remains in place. 
 

Prepared by:   Concurrence: 
   
B. Chow  A. Mullaly 
   
Brian Chow, MCIP, RPP  Alana Mullaly, M.Pl., MCIP, RPP 
Rural Planner  Acting General Manager of Planning and 

Development Services 
 
Stakeholder Distribution (Upon Agenda Publication) 

Applicant  
 
Background/Current Situation 
The subject property is located at 7861 MacArtney Drive and is approximately 1.8 hectares in area 
(Figure 1). It is hooked across the E&N Railway Corridor, and is split zoned: Country Residential 
One (CR-1) east of the railway and Rural Twenty (RU-20) west of the railway (Figure 2). 
 
On April 20, 2017, the applicant submitted a building permit application for a single detached 
dwelling (Building Permit File: 10456) (Figures 3 and 4). The proposed dwelling meets the 
floodplain bylaw requirements of 15.0 metre setback from Wilfred (Coal) Creek, and 1.5 metre FCL. 
The setback of the dwelling is approximately 55 metres from the Creek and the FCL is 1.8 metres. 
However, there is a Section 219 (formerly Section 215) Restrictive Covenant (EG126032;  
Appendix A) registered against the land title of the subject property that sets a 30.0 metre floodplain 
setback and 3.0 metre FCL. Therefore, there is a need to either modify the covenant to reduce the 
FCL or re-design the almost completed dwelling. The applicant’s lawyer submitted a modification 
instrument attached with an engineer report (Appendix B) for Comox Valley Regional District 
(CVRD) to sign. 
 
Official Community Plan Analysis 
Bylaw No. 337, being the “Rural Comox Valley Official Community Plan Bylaw No. 337, 2014” 
designates the subject property within Rural Settlement Areas. Similarly, the single detached dwelling 
is consistent with the rural form and character objectives and policies contained within this 
designation. Section 16(1) states that no new development in hazard areas, such as floodplains. As 
the subject dwelling is 55 kilometres from the watercourse, it is outside of the 30.0 metre 
covenanted setback requirement. 
 
Zoning Bylaw Analysis 
The subject property is split zoned: CR-1 east of the railway and RU-20 west of the railway. The 
dwelling is located on the CR-1 portion of the lot. The dwelling meets the lot line setback 
requirements and other zoning regulations. 
 
Floodplain Bylaw Analysis 
Bylaw No. 2782, being the “Floodplain Management Bylaw, 2005” sets a 15 metre floodplain 
setback and a 1.5 metre FCL for Wilfred (Coal) Creek. While the dwelling meets this bylaw, it 
contravenes the covenant with respect to the minimum 3.0 metre FCL requirement. The signatories 
of this covenant are the property owner at that time, Ministry of Environment, Lands and Parks and 
Regional District of Comox-Strathcona. As covenants run with the land, the current owners are 
bound by the terms and conditions. The Provincial Approving Officer is now a signatory on behalf 
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of the Provincial Government. Therefore, all three parties need to agree to modify it. In this case, 
the Provincial Approving Officer signed the modification instrument on May 1, 2018. 
 
In support of the modification request, the modification instrument includes a geotechnical report 
prepared by Jim Mitchell, MSc, P.Eng. of Emerald Sea Engineering, dated December 13, 2017 
(Appendix B). The report states that the elevation of the grade at the house is more than a metre 
above the maximum flood level possible. The bottom of the floor joists is another 0.1 metre above 
this level. The dwelling as constructed is safe and suitable for use as a single detached dwelling with 
a chance of exceeding the constructed FCL being less than 1 in 200 years. In addition, the engineer 
provided a Technical Memo (Appendix C) to confirm that their analysis is not affected by the 
Province of BC Flood Hazard Area Land Use Management Guidelines, Revised January 1, 2018. 
 
Policy Analysis 
Section 524 of the Local Government Act (RSBC, 2015, c. 1) enables a local government to designate 
land as a floodplain and specify a flood construction level and setback to a watercourse. A bylaw 
prepared under this section must have regard for provincial guidelines and comply with any 
applicable provincial regulation. Bylaw No. 2782 sets a 15 metre floodplain setback and a 1.5 metre 
FCL for Wilfred (Coal) Creek. 
 
Section 219 of the Land Title Act enables the Province and a local government to register a covenant 
against the title to the land in respect of the use of land or the use of a building on or to be erected 
on land. Section 219(9) states that a covenant may be modified by the holder of the charge and the 
owner of the land charged. In this case, all signatories must agree to modify the covenant.  
 
Options 
The options are: 

1. Approve the modification request to reduce the FCL from 3.0 metres to 1.5 metres; or 
2. Deny the request. 

 
Staff recommends the first option, as it meets the floodplain bylaw as well as provincial flood 
guidelines. 
 
Financial Factors 
Bylaw No. 328, being the “Comox Valley Regional District Planning Procedures and Fees Bylaw 
No. 328, 2014,” identifies that any fees incurred from requiring the use of CVRD lawyer would be 
on an “at-cost” basis. 
  
Legal Factors 
The request to reduce the FCL to 1.5 metres would still be consistent with the floodplain 
management bylaw.  
 
Section 2(d) of the original covenant is the indemnity clause to protect the Province and the CVRD 
against claim and responsibility for flood damages by property owners. The modification request will 
not change this indemnity clause.  
 
Regional Growth Strategy Implications 
Bylaw No. 120, being the “Comox Valley Regional District Regional Growth Strategy Bylaw No. 
120, 2010” (RGS) designates the subject property within Rural Settlement Areas. The single 
detached dwelling is consistent with the rural form and character that the designation aims to 
protect. The RGS also states that planning for climate change adaptation must be a priority. Among 
the underlying principles of adaptation are public safety and enhanced resiliency in the face of a 



Staff Report – 12740000 (Shirkie / Au) Page 4 
 

 
Comox Valley Regional District 

changing climate. The analyses of the Geotechnical Report and the Technical Memo identifies that 
the dwelling is safe for the intended use.  
 
Intergovernmental Factors 
One of the signatories of the covenant was the Province. The Provincial Approving Officer, which 
represents the Province, signed the modification instrument on May 1, 2018. In addition, planning 
staff received confirmation from the engineer that their analyses of the Geotechnical Report are not 
affected by the recent changes to the Province of BC Flood Hazard Area Land Use Management Guidelines. 
 
Interdepartmental Involvement 
This modification request was circulated to internal departments for comments. No concerns were 
raised. 
 
Citizen/Public Relations 
There are no citizen and/or public relations factors related to this report. 
 
Attachments: Appendix A – “Section 215 Restrictive Covenant: EG126032” 
 Appendix B – “Modification Instrument with Engineer Report” 

Appendix C – “Technical Memo” 
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Figure 1: Subject Property Map 
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Figure 2: Zoning Map 
(CR-1 East of the Railway and RU-20 West of the Railway) 
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Figure 3: Air Photo 
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Figure 4: Site Plan 
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Subject to Review by Engineer 

Emerald Sea Engineering 
4920 Island Highway North, Courtenay, BC V9N 5Z1   
Phone/FAX: (250) 338-0882  Email: jim.eseng@gmail.com  

This is to confirm that I have reviewed the Province of BC, Flood Hazard Area Land 
Use Management Guidelines, Revised January 1, 2018 and the revised sections are 
regarding Sea Level Rise for coastal flooding and flooding of areas protected by dikes. 
This project is well above sea level on a creek and does not have dikes.  As a result, 
the revisions to the Guidelines do not affect the conclusions for the floodplain 
assessment for this project. 

Sincerely 

Jim Mitchell, PEng 

Emerald Sea Engineering 

Project:  7861 Macartney      Date:  May 2, 2018       Job No:  Macartney 7861  

Re:   Review of 2018 Revised BC Guidelines with respect to Floodplain Assessment 

To:   Brian Chow, CVRD  cc:  Paul Dabbs_ From:   Jim Mitchell P.Eng 

Technical 
Memorandum
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